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By the Board:

On February 10, 2003, Peju Province ("applicant”) filed
an intent-to-use application to register the mark LI ANA for
"wine" in International Class 33.! Cesari S.r.L.

("opposer™) has opposed registration on the ground that
applicant's applied-for mark so resenbl es opposer's

previ ously used and regi stered mark LI ANO for "wines" in
International Class 33 that it is likely to cause confusion,

m st ake, or deceive prospective consuners.?

! Application Serial No. 76489316.

> Registration No. 2671495, registered on the Principal Register
under Section 2(f) on January 7, 2003, alleging January 26, 1989
as the date of first use anywhere and in comerce.
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This case now conmes up for consideration of opposer's
notion (filed February 17, 2004) for judgnment on the
pl eadings. Applicant filed a brief in opposition thereto.?

At the outset, we note that inasmuch as opposer
submtted a certified status and title copy of its pleaded
registration with its notion, the Board will treat the
notion as one for summary judgnent under Fed. R Cv. P. 56.
See TBMP 8§ 504.03 and authorities cited therein.

Qpposer, in its notion, argues that its use of the
regi stered trademark LI ANO for w nes predates applicant's
constructive use date of February 10, 2003; that applicant's
applied-for mark LIANA is virtually identical to opposer's
mar k; and that the goods in question are identical.

In response thereto, applicant contends that the
parties' respective wines are distinguishable inasmuch as
opposer's wine is "an Italian red Sangi ovese/ Caber net
Sauvi gnon, " and applicant's wine originates from Napa Val |l ey
and is "a | ate harvest Chardonnay Dessert w ne."

Summary judgnent is an appropriate nmethod of di sposing
of cases in which there are no genuine issues of nateri al
fact in dispute, thus |leaving the case to be resolved as a
matter of law See Fed. R Civ. P. 56(c). A party noving

for summary judgnent has the burden of denobnstrating the

® The Board hereby discharges the previously issued notice of
default judgnent entered agai nst applicant under Fed. R Cv. P
55(a), and notes applicant's answer as tinely fil ed.
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absence of any genuine issue of material fact, and that it
is entitled to a judgnent as a matter of |law. See Cel ot ex
Corp. v. Catrett, 477 U. S. 317, 106 S.Ct. 2548 (1986). 1In a
notion for summary judgnent, the evidentiary record and al
reasonabl e inferences to be drawn fromthe undi sputed facts
must be viewed in the |ight nost favorable to the nonnovi ng
party. See Lloyd's Food Products Inc. v. Eli's Inc., 987
F.2d 766, 25 USPQRd 2027 (Fed. Cir. 1993).

Based on the subm ssions of the parties, we find that
opposer has net its burden of denonstrating that there are
no genui ne issues of material fact, and that opposer is
entitled to judgnent as a matter of |aw

There is no genuine issue of fact as to opposer's
priority because opposer has made of record a status and
title copy of its pleaded Registration No. 2671495 show ng
that the registration is subsisting and is owned by opposer.
See King Candy Co. v. Eunice King's Kitchen, 496 F.2d 1400,
182 USPQ 108 (CCPA 1974).

Wth respect to the issue of likelihood of confusion,
we are guided by the factors set forth in the case of In re
E. I. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ 563,
567 (CCPA 1973). Considering first the parties' nmarks, the
test is not whether the marks can be distingui shed when
subjected to a side-by-side conparison, but rather whether

the marks are sufficiently simlar in terns of their overal
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commercial inpression that confusion as to the source of the
goods of fered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. V.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). 1In this case,
opposer's pleaded mark LI ANO and applicant's mark LI ANA, are
al nrost identical. The sole distinction between the two
marks is the last letter, which is insufficient to

di stingui sh the marks’ high degree of simlarity.

Wth regard to the goods of the pleaded registration
and invol ved application, there is no genuine issue that the
parties' goods are identical. Applicant's assertion that
its wine is distinguishable because it is a dessert wine is
unper suasi ve. (Octocom Systens, Inc. v. Houston Conputers
Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed. Cr
1990) (“The authority is legion that the question of
registrability of an applicant’s mark nust be deci ded on the
basis of the identification of goods set forth in the
application regardl ess of what the record may reveal as to
the particular nature of an applicant’s goods, the
particul ar channels of trade or the class of purchasers to
whi ch the sal es of goods are directed”). Here, neither
opposer's pl eaded regi stration nor the involved application

has restrictions as to the channels of trade or purchasers.
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Accordingly, inasnmuch as there is no genuine issue of
material fact and opposer is entitled to a judgnent as a
matter of |aw, opposer's notion for summary judgnent is
granted. See Fed. R Cv. P. 56(e).

In view of the foregoing, the opposition is sustained,

and registration of applicant's mark is refused.



